in response to Supreme Court action, 9 Congress could refocus on protecting all that the right to vote encompasses, a great deal more than the mere ballot. As amended, section 2 requires that minority groups 10 be afforded equal opportunity "to participate in the political process and to elect representatives of their choice." 11 Lower courts struggled to determine the meaning of this phrase for four years. The Supreme Court finally spoke on the issue in Thornburg v. Gingles. 12 Besides creating a test and standards in this decision, the Court created a controversy: in a section 2 "vote dilution" case, how does one determine who the minority community's candidate of choice is?
Plaintiff minority voters bring vote dilution claims under section 2 by alleging that a districting scheme has prevented their votes from having full value. For example, an "at-large districting scheme" exists if a city, 60% white and 40% minority, has a city council made up of five members, and all voters vote for five members. Such a scheme does not violate section 2 per se, even though if all 60% of the white voters vote together consistently against candidates supported by all 40% of the minority voters, the minority group could never numerically elect a single representative to the council. If, however, the minority group shows that the city could be divided into five districts, one or two of which would consist primarily of minority voters, then the group proves a prima facie violation of section 2. The at-large scheme in this hypothetical dilutes the minority votes. A scheme of five single-member districts would allow the minority group to elect one, or even two, representatives, whereas under the at-large scheme they can elect none.
The controversy created in Gingles centers on the minority group's most difficult step -proving that white voters consistently vote as a bloc against a minority group's representative. 13 This proof is necessary, according to the Gingles Court, to show that the minority group is unable to elect their chosen representative. 14 Here, the question becomes: of what significance is the race of the candidates in deciding which elections should be considered when courts must evaluate a section 2 vote dilution claim? More specifically, courts must ask whether 9. See, e.g., City of Mobile v. Bolden, 446 U.S. 55 (1980) (holding that vote dilution plaintiffs must prove discriminatory intent); see also infra section II.A.
10. Section 2 protects not only African-Americans, but all citizens, including, for example, Latinos and Asian-Americans, from state practices which result in abridgment of their right to vote "on account of race or color." 42 U.S.C. § 1973(a) (1988) . In this Note, the term "minority" sometimes describes a particular group, and other times describes all groups covered by the statute. It will be clear from the context when the term only describes one group.
11. 42 u.s.c. § 1973(b) (1988) .
12. 478 U.S. 30 (1986). 13. See section I.A for a discussion of "racial bloc voting" in the context of vote dilution claims.
14. 478 U.S. at 51.
all elections held under the challenged election scheme did, in fact, include a minority group representative. This Note attempts to identify the sources of this conflict and proposes an approach to answering questions posed above. Part I analyzes the case law, beginning with the first Supreme Court interpretation of section 2 and then examining the three general ways the lower courts have responded. Part II explores the legislative history of the amendment to section 2 in order to uncover congressional intent. Part III then proposes a solution based on congressional intent and a theory of civic inclusion for minorities. Finally, Part III concludes by testing the proposed solution against the concerns which originally created the debate and shows that the solution meets the concerns voiced on both sides of the issue.
I. THE COURTS' TREATMENT OF A.MENDED SECTION 2
This Part describes judicial interpretation of section 2. The first section analyzes Thornburg v. Gingles, currently the only Supreme Court guidance on amended section 2. It discusses the opposing positions of Justices Brennan and White on the issue of "racially polarized voting" -the condition which exists when white voters vote consistently for different candidates from those for whom minority group voters vote. Congress suggested in the legislative history of section 2 that racially polarized voting should be one factor considered by courts in determining whether the Act has been violated. 15 Congress intended that a showing of racially polarized voting be some evidence that a "practice or structure ... [impairs a minority group's right to] an equal opportunity to participate in the political processes and to elect candidates of their choice .... " 16 Left to their own devices, lower courts have loosely formed three different approaches to the problem, a problem which so sharply divided the Justices that only a plurality was formed. The second section of the Part considers each of the three approaches in turn, and concludes by identifying the concerns which fuel the debate over the significance of a candidate's race in determining whether racially polarized voting exists. its only interpretation to date of section 2 of the Voting Rights Act as amended in 1982. 18 The plaintiffs, African-American registered voters of North Carolina, proved at the district court level that a redistricting scheme for the state legislature resulted in the dilution of their votes, in violation of the Act. The state appealed directly to the Supreme Court, arguing in part that the district court had erred by using both an incorrect definition of racially polarized voting and a legally incorrect standard for determining whether the amount of racially polarized voting found in the case was sufficient to trigger section 2 protection. 19 The Court formulated a three-prong test to determine whether or not plaintiffs have made a prima facie case that the dilution of their votes results from a multimember districting scheme. The test focused selectively on only one of the nine factors Congress suggested courts consider. 20 First, the minority group must be able to demonstrate that it is sufficiently large and geographically compact to constitute a majority in a single member district .... Second, the minority group must be able to show that it is politically cohesive .... Third, the minority must be able to demonstrate that the white majority votes sufficiently as a bloc to enable it ... usually to defeat the minority's preferred candidate. 21 The first prong is not based on any of the factors suggested by Congress, but was what Justice Brennan described as a logically necessary requirement. 22 He argued that an at-large districting scheme could 18. 42 U.S.C. § 1973 (1988) . Section 2, as codified and amended, reads: (a) No voting qualification or prerequisite to voting or standard, practice, or procedure shall be imposed or applied by any State or political subdivision in a manner which results in a denial or abridgment of the right of any citizen of the United States to vote on account of race or color, or in contravention of the guarantees set forth in section 1973b(f)(2), as provided in subsection (b) of this section. (b) A violation of subsection (a) of this section is established if, based on the totality of circumstances, it is shown that the political processes leading to nomination or election in the State or political subdivision are not equally open to participation by members of a class of citizens protected by subsection (a) in that its members have less opportunity than other members of the electorate to participate in the political process and to elect representatives of their choice. The extent to which members of a protected class have been elected to office in the State or political subdivision is one circumstance which may be considered: Provided, That nothing in this section establishes a right to have members of a protected class elected in numbers equal to their proportion in the population.
19 not harm a plaintiff group if the injury would not be remedied by having the area divided into single districts, at least one of which would have over 50% minority voters. 23 Both the second and third prongs of the test turn on a determination of the existence of racially polarized voting, which was the second of Congress' factors. 24 These two prongs are merely flip sides of racial bloc voting: proof that the minority group votes as a bloc and proof that the white voters consistently vote as a bloc against the candidate supported by the most minority votes. By proving the minority community usually votes differently from the white majority, the minority community demonstrates that it is politically cohesive, that it shares common concerns, and that "submergence in a white multimember district impedes its ability to elect its chosen representatives." 25 Therefore, the second and third prongs of the Court's test make proving significant racial bloc voting 26 crucial to the voters' case by requiring such proof for a minority group to establish even a prima facie case.21 While a majority of the Court agreed upon the importance of racial bloc voting to a vote dilution case, only a plurality could agree upon what evidence a court should consider persuasive in finding the presence or absence of racially polarized voting. Justice Brennan, joined by three other Justices, argued that the basic inquiry under section 2 is whether minorities have an equal opportunity to elect representatives of their choice. "It is," he therefore maintained, "the difference between the choices made by blacks and whites -not the reasons for that difference -" which is important under section 2. 28 Brennan urged that a showing of "a correlation" between race and different candidates' supporters should be enough to prove racial bloc voting. 29 He rejected the defendant's argument that the fact that white voters vote for different candidates than African-American voters is not enough to prove racial bloc voting; that, rather, there must be a racial motive behind the polarization. 3° For example, the defendant insisted that if whites in the relevant area do not vote for African-American candidates because of racial hostility toward those candidates, racially polarized voting is proved, whereas if the reason for their withholding votes is those candidates' inexperience, racial bloc voting has not been proved. Brennan responded "that the race of the candidate per se is irrelevant to racial bloc voting analysis." 31 Brennan cited the language of section 2 as authority for his statement, which protects minority voters, not minority candidates, guaranteeing the former the opportunity to "elect representatives of their choice." 32 According to Brennan, a minority candidate will often be the choice of the minority voters. 33 The success or failure of a minority candidate's campaign, however, is of no relevance to an assessment of the degree of racial bloc voting in an area except insofar as the minority candidate is the preferred candidate of the minority voters. 34 Thus, Brennan argued that the existence of racial bloc voting should be determined based on the facts of the case, in terms of how strong a correlation exists between the voters' race and the candidate they support, regardless of the candidate's race. That Brennan did not, however, intend to take away as much as his words indicate is illustrated in that, interestingly, when he evaluated the facts of Gingles, he considered only elections including a minority candidate. His purpose in deeming the candidate's race irrelevant was to protect plaintiffs from having to prove that white voters had discriminatory intent -which would foil Congress' purpose in establishing a results test. 35 By contrast, Justice White, while concurring in the judgment, argued that party politics and interest group politics can, in certain instances, produce electoral results that would look like racial bloc voting, as Justice Brennan defines it. Where the motive for voting is considered irrelevant, White argues, a situation could exist in which white and black voters voted for different candidates, for reasons not 31. 478 U.S. at 67 (Brennan, J., plurality). 34. 478 U.S. at 68 (Brennan, J., plurality) ("Under § 2, it is the status of the candidate as the chosen representative of a particular racial group, not the race of the candidate, that is important."). Brennan argued further that one of the evils that amended § 2 is intended to remedy is precisely the fact that white voters are less likely to vote for African-American candidateswho are more likely to be the minority voters' preferred candidates -because African-American candidates have less money to campaign with, less media coverage, or less education, for example. 478 U.S. at 69.
35. See Gingles, 478 U.S. at 66-67, 69-70.
It would be both anomalous and inconsistent with congressional intent to hold that, on the one hand, the effects of past discrimination [such as poverty or inferior education] which hinder blacks' ability to participate in the political process tend to prove a § 2 violation, while holding on the other hand that, where these same effects of past discrimination deter whites from voting for blacks, blacks cannot make out a crucial element of a vote dilution claim. 478 U.S. at 70. For a discussion of Congress' statutory elimination of an intent test, in favor of a results test, see infra section II.A.
[Vol. 89:1038 actually involving racial discrimination, but which would still be considered racially polarized voting. 36 White offers this example:
Suppose an eight-member multimember district that is 60% white and 40% black, the blacks being geographically located so that two safe black single-member districts could be drawn. The Gingles Court thus sent an extremely unclear message to the lower courts. 39 It is therefore not surprising that the courts have taken a number of different approaches to determining the level of racially polarized voting in a particular election district needed to trigger a violation of the Act. The confusion centers on the importance of the race of the candidate. The level of importance assigned to the candidate's race determines whether a court will consider all elections under the challenged districting scheme as relevant evidence of the presence or absence of racial bloc voting, or only those elections in which a minority candidate ran. If the candidate's race is irrelevant, all elections under the challenged scheme will be examined because the minority group will have had the opportunity to vote for a "candidate of their choice" in each election; courts will merely determine whether the candidate who received the most minority votes won or not. If, however, the candidate's race is to some extent relevant, then courts may consider whether, in a race that offered only white candidates, the opportunity to vote for a candidate of choice existed at all. 40 41 chose to follow precisely the language used in Justice Brennan's plurality opinion. The plaintiffs, Latino voters in Saguache County, Colorado, challenged a system of at-large elections of county commissioners. 42 The district court held for the defendants, finding that the Latino community did not vote cohesively and, moreover, that the white community did not usually vote as a bloc against the preferred candidate of the Latino community. 43 On appeal, the court of appeals affirmed the district court's decision. 44 Plaintiffs argued that, among other things~ the district court improperly considered the election of three white Democrats as proof that the Latino community had been able to elect candidates of their choice. 45 The district court had found that Latinos in the county had a "very strong say as to which candidates could run on the Democratic ticket." 46 The court of appeals refused to assess racially polarized voting using only elections which included minority candidates, and likewise, it refused to consider only such candidates when determining the success of a minority group in electing candidates of its choice. 47 The Sanchez court, like Brennan, quoted section 2 to support a holding that the minority voters' "representatives of ... choice" need not be minorities themselves, adding that section 2 "requires that [courts] make a determination from the totality of the circumstances, not from a selected set of circumstances." 48 also considered the unopposed election of Latino candidates as evidence of the support of the white community for those candidates. 49 Thus, the Sanchez court claimed that the presence or absence of candidates who were minorities was irrelevant in examining an election for evidence of vote dilution. 50 A Louisiana federal district court recently followed the same approach as the Tenth Circuit. In Chisom v. Roemer, 51 plaintiffs challenged an election system in which one Louisiana Supreme Court justice was elected from each of five districts, and the remaining two justices were elected from the New Orleans area district. The New Orleans district included three majority-white suburban parishes and the Orleans parish, which had an African-American majority. Plaintiffs argued that electing two justices from the New Orleans district submerged the African-American vote in the Orleans parish in violation of section 2, and that the court could remedy the situation simply by splitting the district into two districts, one of which would have an African-American majority. 5 2
In the three most recent contested elections in the district challenged in Chisom, only white candidates had run. The court examined the number of African-American votes and the number of white votes each candidate received. In each case, the candidate who had received the majority of the African-American vote also received the majority of the white vote and was elected. The court declared that each of the three winning candidates was therefore the minority-preferred candidate in his election. 53 "Gingles itself looked only to elections where Black candidates were running" and concluded that the trial court in the case at bar "was warranted in its focus on those races that had a minority member as a candidate."); Citizens for a Better Gretna v. City of Gretna, 834 F.2d 496, 503-04 (5th Cir. 1987) ("[l]mplicit in the Gingles holding is the notion that black preference is determined from elections which offer the choice of a black candidate."). The Tenth Circuit chose in Sanchez to ignore the fact that, no matter what the Gingles plurality claimed it was doing, the Court accepted a record which included only races involving a minority candidate. 875 F.2d 1488 (10th Cir. 1989).
49. 875 F.2d at 1494. 50. 875 F.2d at 1495 ("We do not believe that a per se rule against examining races that have only white candidates is implicit in Gingles. Such a rule would be clearly contrary to the plurality opinion, which views the role of the candidates as irrelevant in voting analysis."). The Chisom court also found "substantial" African-American crossover voting for white candidates in the most recent election which offered African-American candidacies. 54 Furthermore, the court considered evidence of African-American candidates' recent success in elections to other judicial and non-judicial offices as showing that the minority community had "increased access . . . to local political processes." 55 The court concluded that the amount of racially polarized voting was not legally significant, and that the minority community had "been able to elect their candidates of choice in a significant number of elections." 5 6 Clearly the Chisom court gave great weight to the white candidates' success as indicative of minority ability to elect candidates of their choice. Although the court did not state explicitly, as did Brennan, that "the race of the candidate per se is irrelevant," 57 the court obviously found Brennan's position persuasive. Thus, Chisom and Sanchez illustrate one approach that lower courts have taken in analyzing racial bloc voting after Gingles. These courts were able to find, as a result of their determining that the candidate's race is irrelevant, that a minority group elected its representatives even where no minority candidate ran. Because these courts evaluate no criteria besides receipt of the majority of the African-American vote, they ironically have used Brennan's language to the disadvantage of minorities. Their approach denies a remedy to minority plaintiffs who, having no opportunity to vote for a true representative of their community, are forced either to vote for the most palatable of the existing candidates or not vote at all. Under the Tenth Circuit's interpretation, either choice the plaintiffs make harms their case to some extent.
Cases Not Explicitly Addressing the Issue of the Candidate's Race
Another approach taken by courts uses the candidate's race in evaluating the level of racial bloc voting without acknowledging its use. While never stating this proposition explicitly, these cases support the theory that the candidate's race is a relevant factor in such an evaluation.
In [Vol. 89:1038 alleged that the single-county-commissioner form of government diluted their votes in county elections in violation of section 2. 59 The district court had applied the Gingles three-prong test to the plaintiffs' claim. It had held that, as to the third prong concerning white bloc voting, racially polarized voting had not been proved because the statistical evidence plaintiffs presented only included analysis of the three county elections in which there were African-American candidacies, and because it did not include analysis of state-or city-wide elections in which African-American candidates ran successfully. 60 In reversing the district court, the Eleventh Circuit held that the success of African-American candidates' campaigns in city and state elections was not relevant to plaintiffs' claim, because only the county election system was being challenged and because the race of the candidate was irrelevant. The case turned on the success or failure of minority voters in Carroll County to elect candidates of their choice to county offices. 61 The court of appeals reiterated Justice Brennan's argument that the candidate's race is not relevant. 62 Nevertheless, in reversing as clearly erroneous the district court's finding that plaintiffs had not proved racially polarized voting, tlie court indicated by its actions that courts analyzing racially polarized voting should examine only races in which minority candidates had run. First, plaintiffs' analysis of voting patterns touched only on races in which minority candidates had run; they analyzed no cases in which all of the candidates were white. The court of appeals nevertheless found that plaintiffs had proved that voting was racially polarized. 63 The court, therefore, was willing to disregard elections not involving a minority candidate. 64 Second, the 59. 829 F.2d at 1548. 60. 829 F.2d at 1556. The district court also cited plaintiffs' failure to analyze a county election in which an African-American candidate successfully "ran" for deputy sheriff. 829 F.2d at 1559. The court of appeals pointed out that in that election the African-American candidate was not elected; the white candidate for sheriff was elected, and as a member of his ticket, the 69 Its holding lends even more support, however, than that in Carrollton for the position that the race of the candidate is relevant. Collins found it intuitively reasonable that the minority candidate, in a race against a white candidate, is the minority group's candidate of choice. 70 Plaintiffs in Collins challenged the at-large system of voting for city council members. The district court found for the defendants, based on its determination that "Norfolk's whites do not vote sufficiently as a bloc that they usually defeat the minority's preferred candidate." 71 The court of appeals reversed, finding fault with the district court's method of determining who is the minority's preferred candidate. 72 The district court consistently found that white candidates who reeither party directly raised the issue of whether races not involving minority candidates were relevant to the racial-polarization inquiry. Given appellate courts' general reluctance to consider issues that have not been briefed and argued, see United States v. Godoy, 821 F.2d 1498, 1504 (11th Cir. 1987) ("The general rule ..• is that an appellate court will not consider a legal issue unless it was presented to the trial court."); 9 J. MOORE, B. WARD & J. LUCAS, MOORE'S FED-ERAL PRACTICE 1] 228.02 [2.-1) (1986), ifthe parties did not raise the issue, one might argue, the appellate court may not have considered it explicitly.
65. In this race, a white candidate had run for sheriff and an African-American was named on his ticket as a deputy Sheriff. The district court had concluded that the African-American was a candidate and stated that the failure to analyze this race "cast[) doubt on the ultimate conclusions of [plaintiff's} eipert." 829 F.2d at 1556 (quoting district court). The court of appeals concluded that the African-American was not a candidate but rather a prospective appointee. 829 F.2d at 1559.
66. 829 F.2d at 1559. 67. 829 F.2d at 1559. The mere fact that plaintiffs were not required to present the evidence does not mean that it would not have been relevant if defendants had presented it. The court's rationale, however -that § 2 is not concerned with "the majority's" access to "the black vote" in elections without minorities -suggests that such elections are not relevant to vote-dilution claims.
68 ceived a majority of the African-American community's vote were the minority-preferred candidates. 73 As a result, because those white candidates were elected, the district court was able to report that racial bloc voting had not prevented the minority community from electing the representative of its choice. 74 In those same elections, however, each voter was allowed to cast a ballot for each seat of the city council, making it possible for African-American candidates to run, to win even higher percentages of the African-American vote than the white candidates who were elected, yet to be defeated. 75 The district court did not consider the candidates in this category to be the minorities' candidates of choice. 76 The court of appeals found the district court's result counterintuitive:
The mere election of a candidate who appears to have received votes from more than fifty percent of minority ballots does not count as a minority electoral success, when each ballot may contain votes for more than one candidate. In such a situation, if there were other candidates, preferred by a significantly higher percentage of the minority community, who were defeated in the same election, then it cannot fairly be said that the minority community has successfully elected representatives of its choice. Each such situation must be reviewed individually to determine whether the elected candidates can be fairly considered as representatives of the minority community. The presumption must be that they cannot, if some other candidate has received significantly more minority votes. 77 Thus, while the Fourth Circuit maintains that it will not address the relevancy of the race of the candidate, its holding reflects a concern that if a candidate who receives a large number of minority votes is elected, she will be considered the minority preferred candidate, despite the existence of a more clearly preferred minority candidate who suffered defeat. The possibility of such a result disturbed the court because it would skew the evidence toward a showing that minorities are able to elect the candidates of their choice. Probably, had an African-American candidate received the second-largest number of minority votes, and had this candidate won the election, the court would have felt less compelled to inquire whether the candidate was a minority representative. 78 The court requires non-minority candidates to 73 prove their status as minority representatives, without requiring the same of minority candidates, because, presumptively, tracking the success of minority candidates seems like a more accurate way to trace the success of minority voters in electing candidates of their choice. Like the Eleventh Circuit in Carrollton, the Fourth Circuit thus supports the proposition that the race of the candidate is relevant to a racial bloc voting analysis. This support is, however, unstated, and illustrates an approach to the question different from that of the two cases in the following section.
Cases Finding the Candidate's Race Relevant
The Fifth Circuit, first in Citizens for a Better Gretna v. City of Gretna, 79 and a year later in Campos v. City of Baytown, 80 disregarded Brennan's plurality opinion and instead applied a theory that the candidate's race must be considered in a racial bloc voting assessment. In Gretna, the plaintiffs challenged an at-large system for the election of alderpersons as an impermissible dilution of the minority community's votes. 81 Defendants forced the appellate court to confront the relevance of the candidate's race head on, by assigning as error the fact that the district court only considered elections containing AfricanAmerican candidates.
The Fifth Circuit stated: "We consider Jones to be an aldermanic candidate sponsored by Gretna's minority group because he received a significant portion of the black vote, and because he is black." 82 The court concluded that it was free to establish whatever standard it found proper, since Brennan's opinion on this issue carried only the weight of a plurality and, therefore, was not binding. While discarding the language of Gingles, the Fifth Circuit explicitly based its holding on the Gingles Court's conduct. 83 The court of appeals held that as long as the minority community has the opportunity to vote for a "viable" minority candidate, the candidate's race will be otherwise "of less significance than the race of the voter." 84 In other words, the Fifth Circuit decided that it will assess the level of racial bloc voting in a challenged district using only those elections containing a serious minority candidate, but will not otherwise consider the race of the candidate as significant.
In Campos, the Fifth Circuit solidified its position. Plaintiffs, In sum, the line of judicial interpretation which argues that the race of the candidate is irrelevant in determining whether racial bloc voting exists focuses on: (1) ensuring that defendants do not use the race of the candidate as a means of circumventing congressional intent;90 (2) following the language of section 2 in considering only a candidate's status as the minority group's "representatives of . . . choice"; 91 and, (3) considering "the totality of the circumstances," as also required by the language of section 2, by not excluding any elections under the challenged electoral system from consideration. 92
The other line of interpretation, which regards the race of the candidate as relevant, argues that: (1) intuitively it seems easier to trace a more accurate, logical picture of the minority community's success in electing candidates of their choice by considering only those elections in which a minority candidate ran; 93 (2) ignoring the candidate's race could lead to findings of racial bloc voting that were actually reflections of interest group politics as opposed to intentional or uninten- tional discrimination; 94 and (3) only a minority candidate sponsored by the minority group can be considered their "chosen representative. " 95 This line of interpretation includes the approaches of the· Fourth and Eleventh Circuits, because their practices in these cases support the theory that the candidate's race is relevant. 96 To determine the best way of approaching an analysis of racially polarized voting in a challenged district it is important to understand amended section 2 and what function Congress intended it to have. Part II attempts to outline this function briefly.
II. CONGRESSIONAL INTENT: THE LEGISLATIVE HISTORY OF SECTION 2
This Part studies the legislative history of section 2 and concludes that it was intended to break down the barriers to full minority participation in politics. The first section of this Part shows that Congress was determined to replace an intent test -which required vote dilution plaintiffs to prove discriminatory intent on the part of the legislature or legislators who instituted the challenged practice -with a results test -which merely requires such plaintiffs to prove that the practice causes discriminatory results. The second section documents Congress' realization that section 2 could be an instrument for procuring greater responsiveness to the minority community from elected officials. Congress also intended section 2 to provide minorities with access to the full political process, as shown in the third section.
A. Replacement of the Intent Test with the Results Test
Congress' overriding purpose in amending section 2 was to overrule statutorily the Supreme Court decision in City of Mobile v. Bolden, 97 which introduced an intent test into vote dilution litigation. 98 In Bolden, the Court held that plaintiffs must prove that defendants instituted the challenged electoral procedure for a discriminatory reason. 99 This requirement significantly increased the burden on plaintiffs, where proof of a procedure's discriminatory results alone had previously been suffi.cient. 100 needed to conduct extensive research into the history of the legislature that had enacted the challenged system, in order to prove discriminatory intent on the part of either the legislature or individual legislators. Io I Senator Kennedy complained of three inadequacies of the Bolden intent test. First, the intent test was "divisive,'' requiring minority groups to "identify[ ] public officials or whole communities as racist." 102 Second, it allowed "defendants ... to offer manufactured evidence of an alternative nonracial explanation for the challenged procedure,'' so that even in cases where a legislature did have a discriminatory intent in enacting a certain procedure, intent would be difficult to prove. I 03 Third, the presence or absence of such intent was "the wrong question,'' in any event. "If a minority citizen is denied equal opportunity to participate in the political process, then that inequity should be corrected, regardless of what may or may not have been in someone's mind 100 years ago."I 04
Congress, to reinstate its original purpose in enacting section 2, Ios codified a results test -as articulated in White v. Regester, Io6 a 1973 Supreme Court decision -which provides that plaintiffs need not prove discriminatory intent in a vote dilution case to prevail. I 07 Thus, subsection (a) guarantees that:
(a) No voting qualification or prerequisite to voting or standard, practice, or procedure shall be imposed or applied by any State or political subdivision in a manner which results in a denial or abridgement of the right of any citizen of the United States to vote on account of race or color, or in contravention of the guarantees set forth in section 1973b(f)(2) of this article, as provided in subsection (b) of this section. 108 Congress, by enacting the amendment, indicated its agreement with Senator Kennedy that the results test was a fairer, more effective standard for the achievement of an equal opportunity for minority participation. Io9
Based on this history, Justice Brennan was quite correct to be concerned about any standard for analyzing racially polarized voting which might allow defendants to incorporate a back-door intent test. 110 Defendants in Gingles proposed that racial bloc voting could be shown only when whites refused to vote for an African-American candidate solely because of the candidate's race, not when they withheld their votes because of unfamiliarity with his name, for example.111 Brennan viewed this as merely an attempt to require plaintiffs to prove racial hostility and discriminatory intent on the part of the voting public, as opposed to the legislature. 112 As such a requirement would be directly contrary to congressional intent behind section 2, 113 Brennan declared the race of the candidate irrelevant to an analysis of racially polarized voting, which focuses exclusively on the race of the voter. 114 His position is understandable, given the emphasis Congress placed on allowing plaintiffs to prove vote dilution without requiring proof of discriminatory intent.
B. Election of Officials Who Are More Responsive to Minorities
In amending section 2, Congress also aimed to prevent elected officials from being insensitive to the needs of the minority community. The legislative history of the amendment documents this concern. Congress listed nine factors which typically evidence a section 2 violation; two of the nine relate to insensitivity to minority needs. 115 1. the extent of any history of official discrimination in the state or political subdivision that touched the right of the members of the minority group to register, to vote, or otherwise to participate in the democratic process; 2. the extent to which voting in the elections of the state or political subdivision is racially polarized; 3. the extent to which the state or political subdivision has used unusually large election districts, majority vote requirements, anti-single shot provisions, or other voting practices or procedures that may enhance the opportunity for discrimination against the minority group; 4. if there is a candidate slating process, whether the members of the minority group have been denied access to that process; 5. the extent to which members of the minority group in the state or political subdivision bear the effects of discrimination in such areas as education, employment and health, which hinder their ability to participate effectively in the political process; 6. whether political campaigns have been characterized by overt or subtle racial appeals; 7. the extent to which members of the minority group have been elected to public office in the jurisdiction.
Additional[ly] ••. : whether there is a significant lack of responsiveness on the part of elected officials to the particularized needs of the members of the minority group.
whether the policy underlying the state or political subdivision's use of such voting qualification, prerequisite to voting, or standard, practice or procedure is tenuous.
Id. (footnotes omitted).
[Vol. 89:1038 "significant lack of responsiveness on the part of elected officials to the particularized needs of the members of the minority group" as having probative value. 116 Second, "whether political campaigns have been characterized by overt or subtle racial appeals" was a factor that the Senate Committee agreed was probative of a violation of section 2. 117 Ours is a representative democracy, and therefore, the full right to vote is "essential." 118 By voting, Americans may express their wishes to their elected officials, who should, in most cases, act on those wishes. 119 An indication of whether a government is truly representative -whether the governed are really represented by the governing -is the degree of responsiveness that government shows. 1 2° When the governing are held accountable to the governed through the elective process, they will be responsive:
Even under the most favorable conditions provided by the social environment and the immediate political context, governors will be responsive to community wishes or needs if, and perhaps only if, they are held accountable for their actions and decisions. . . . Accountability means that there are standards against which the performance of officeholders can be measured. If these standards are not met or are violated, officeholders will be removed from office. In a democracy, these standards are not just legal and formal requirements for appropriate conduct, but the wishes and welfare of the citizenry the governors are chosen to represent. Governors failing to meet these exacting standards are held accountable, and it is for this reason that there is a strong presumption that they will strive to be responsive to the citizenry. 121 Congress clearly recognized the relationship between a minority group's inability to influence elections and a candidate's or official's ability to ignore the concerns of that group. 122 Where the voting power of a minority group has been so divided or diluted that a candidate can comfortably be elected without addressing that group's needs, those needs may well go unaddressed. 123 full enjoyment of the right to vote, a citizen cannot be sure he or she will have a fair opportunity to protect his or her other rights or to ask the Government to listen to his or her concerns.").
123. See Abrams, supra note 27, at 476 ("If minority voters have more opportunity to participate, they may compel legislators to redress [their] grievances ..•• "). Interestingly, one scholar has noted that a candidate who seemingly cannot win an election without the minority "swing vote" may refuse to address minority issues anyway, preferring not to risk alienating that candidates in a certain election district have run on overtly racist platforms is an indication, as Congress perceived, of a possible section 2 violation in that district. 124 Such candidates must certainly have no need of the minority vote, and thus probably are not and need not be sensitive to minority concems.12s
Thus, courts which implicitly or explicitly found the race of the candidate relevant were responding to Congress' goal of electing officials who are more responsive to the minority community, in so far as they believed that minority officials were more likely to be responsive to the minority community. For example, the Fourth Circuit clearly holds this belief, as the facts of Collins v. City of Norfolk support. 126 The district court deemed two white candidates the minority candidates of choice in elections in 1974 and 1980, passing over two African-American candidates who received even greater percentages of African-American votes. The two white candidates, however, themselves testified that they were not minority community representatives.127 They had either ignored, avoided, or opposed the position of the African-Americans who voted for them. 128 African-American candidates are seen as more likely to be representatives of the AfricanAmerican community because they are more likely to live with that community and share its experiences. 129 The Fourth Circuit, and the Fifth Circuit as well in its decisions, were sensitive to Congress' concern that elected officials respond more frequently and effectively to minority issues.
C. Incorporation of Minority Voters into the Political Process
A third important purpose of section 2 as amended is to provide equal opportunity of access for minorities "to participate in the politcurrent or potential white supporters. See Guinier, supra note 33, at 415 (discussing the Democratic Party's recent attempt to distance itself from the concerns of African-American voters).
124. As recently as November 6, 1990, a candidate-Jesse Helms -was elected who ran on a racist platform. In his senatorial campaign against Harvey Gantt, an African-American candidate and the former mayor of Charlotte, North Carolina, Helms aired a television ad that may have won the election for him.
The ad showed a man's hands -white hands -crumpling a piece of paper. The paper was a rejection letter from a prospective employer. Over the pictures was this narration: "You needed that job, and you were the best qualified. But they had to give it to a minority because of a racial quota. Is that really fair?" Daley, TV Holds Power in Politics, Chicago Tribune, Nov. 19, 1990, § 1, at 1, col. 2 (final ed. 128. 883 F.2d at 1239 (One candidate commented, " 'There are problems in the black community right now which I don't care to be involved in, so I'm not.' ").
129. See 883 F.2d at 1238-39.
[Vol. 89:1038 ical process and to elect representatives of their choice." 130 A study of the legislative history leaves no doubt that Congress intended section 2 to protect more than the bare right to mark a ballot on election The plaintiffs' burden is to produce evidence to support findings that the political processes leading to nomination and election were not equally open to participation by the group in question -that its members had less opportunity than did other residents in the district to participate in the political processes and to elect legislators of their choice. 13 3
White is clearly the basis for subsection (b) 134 of the statute which defines a violation of section 2. Thus, Congress provided a mechanism to make it possible for minority groups to participate in all phases of the political process, not merely on election day.13s
The language of "political process" is used consistently throughout the legislative history. 136 In addition, two of the nine factors Congress suggested for consideration in section 2 cases support this emphasis on the political process. The first factor Congress listed requires courts to consider "the extent of any history of official discrimination in the state or political subdivision that touched the right of the members of the minority group to register, to vote, or otherwise to participate in the democratic process." 137 Another factor requires courts to ask, "if there is a candidate slating process, whether the members of the minority group have access to that process." 138 By focusing on parts of the political process which precede and follow election day, and by using such language both in the legislative history and in the statute itself, Congress pointedly provided for the incorporation of minority communities into the whole political process.
The courts which decided the cases examined in this Note have neglected to address this congressional concern with incorporation. It is, however, no less important because of that neglect. Although it has not formed the basis for any court's approach to the relevance of the candidate's race in a vote dilution claim so far, it does inform the approach this Note recommends in Part III. Courts could more easily identify the minority community's candidate of choice if there were evidence of this choice throughout the political process rather than only on election day.
Thus, Congress has attempted to use section 2: (1) to replace the intent test with the results test; (2) to force elected officials to be more responsive to minority groups; and, (3) to incorporate minority voters into the entire political process. These goals suggest that Congress valued the participation of minorities in the political process, and understood that their problems have often been magnified by their exclusion. Congress intended that section 2 make it possible for minority groups to remove discriminatory obstacles to their full participation.
III. MINORITY COMMUNITY SPONSORSHIP
Against this backdrop of Congress' intent, Part III returns to the task of determining the appropriate approach to defining racially polarized voting. First, taking into account recent emphasis on the benefits of minority civic inclusion, Part III offers "minority sponsorship"1 3 9 as the key to identifying the minority-preferred candidate. Then, Part III examines the sponsorship approach in light of the concerns of the Justices and courts as summarized in the last paragraphs of Part I. By examining the concerns important to each side of the issue, this Note shows that the minority sponsorship approach satisfies the concerns of both.
A. Minority-Preferred Equals Minority-Sponsored

The Importance of Minority Civic Inclusion
A theme that runs through much of the recent scholarship on section 2 of the Voting Rights Act is that the civic inclusion of minorities is extremely important. 140 Professor Kathryn Abrams' article discusses several benefits of minority political participation. From the perspective of the minority group, civic inclusion can enhance governmental responsiveness, 149 allow the group to be more self-determining, and strengthen the group's bonds. 15° From the perspective of the nonminority, civic inclusion of minorities can bring benefits in the form of racial diversity in government and the legitimation of the government for the minority citizens it governs. 151
Civic inclusion, according to Professor Pamela Karlan, affords minority candidates the opportunity, by electing minority candidates to office, to participate in the actual decisionmaking process. Minority officials, she argues, wield influence by voicing the concerns and advocating the interests of their minority constituents to a small, but powerful group -such as a city council. 152 Moreover, when a minority official represents a minority community on the governing body, that community has a voice in each decision the body makes, as opposed to only one decision regarding for whom to vote.153
This focus on civic inclusion in relation to section 2 is proper, be- cause the language of the statute -"to participate in the political process" 154 -supports it. Further, the civic inclusion focus is compatible with Congress' goals in amending section 2, particularly the goal of incorporating minority voters into the entire electoral process, which is practically identical to the goal of civic inclusion. 155
The Minority Sponsorship Approach as a Solution
None of the judicial approaches for determining the relevance of a candidate's race discussed in Part I are completely satisfactory. While Justice Brennan's irrelevance approach properly dispels the return of the intent test, its wording hinders courts in taking into account the candidate's race where it may be very relevant; in terms of responsiveness, for example. The approach taken by Justice White is unacceptable in that it indeed emasculates the "results" -oriented amendment. The Tenth Circuit's approach ignores two purposes of section 2: that of increasing responsiveness to the minority community, and that of incorporating the minority community into the political process. The Fourth and Eleventh Circuits fail to acknowledge the issue, which merely adds to the confusion. And finally, the Fifth Circuit's approach does not allow for the improveme~t of race relations through cooperation envisioned by proponents of the minority civic inclusion theory.
The analyses of section 2 and the civic inclusion theory suggest that, rather, the answer lies somewhere between Justice Brennan's theory of irrelevance and the Fifth Circuit's insistence on its primacy.
The best approach relies on sponsorship: the minority community's "representative of choice" can only be a candidate who was sponsored by that community. 156 The minority sponsorship approach requires a court faced with a
Gingles-type vote dilution claim to follow three basic steps. First, it must determine whether the minority group can be drawn as the majority of a single-member district, as directed by the first Gingles prong. 157 Next, the court should look generally at past elections under the challenged system to decide whether the minority community votes as a group, the second Gingles prong. If so, the court must then decide which of those elections afforded the minority community an opportunity to elect a representative of their choice, by asking whether a candidate in each election was sponsored by that community.
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The race of the candidate will not determine which elections a court should consider when looking for evidence of racial bloc voting; however, the presence of a minority candidate in an election should serve as a useful starting point, indicating a strong likelihood that the minority community had sponsored a candidate in that race. The emphasis on the minority group's sponsorship will satisfy proponents of a focus on civic inclusion, in that the court could find sponsorship only where the minority group had been involved in supporting a candidate throughout the process. A finding that the group had been financially active in a campaign would be only one signal. Evidence that the minority community ran or significantly staffed the campaign, that the community made efforts to build coalitions with white voters, or that, to the extent possible, the community had a hand in the candidate's nomination or slating 158 --efforts like these would distinguish a minority-sponsored candidate from one who merely received the endorsement of the community within a "lesser of two evils," swing-vote context. 159 At that point, the court could proceed to consider whether the white voters voted as a bloc against the minority-preferred, minority-sponsored candidate. If so, the plaintiffs have proved their prima facie case.
As is the case under more than one of the approaches previously used in the courts, every election will not include a minority-preferred candidate. The racial bloc voting evaluation would be made only in the context of those elections offering a minority-sponsored candidate. It is not to be expected that many elections in some areas of the country will meet this standard immediately; where this is true, it will in and of itself constitute evidence of vote dilution.
As well as satisfying the proponents of minority civic inclusion, the sponsorship approach offers a method of evaluating racial bloc voting consistently with congressional intent for section 2. First, the goal of minority incorporation into the political process is satisfied when the minority civic inclusion theory is fulfilled. Next, because the race of the candidate does not determine, explicitly or implicitly, the identity of the minority-preferred candidate, the use of an intent test as applied to white voters becomes useless. Further, the candidate as an elected official will be responsive to the minority community, because its people will have worked to place the candidate in office, thus assuring that the candidate will be familiar with and sympathetic to the community's problems. Moreover, even nonminority-sponsored officials will be compelled to be more responsive to the minority community, due to its increased influence on election outcomes. 158 . Cf. supra text accompanying notes 140-45 (describing civic inclusion as minority participation in the very activities which would support a finding of minority sponsorship of a candidate).
159. See supra note 148 and accompanying text.
The minority sponsorship approach does not deemphasize the importance of having minority candidates and elected officials. As discussed earlier, 160 both minorities and nonminorities benefit simply from having officials with diverse perspectives able to speak to each governmental issue as it arises. Further, it is unlikely that a legislature aiming for minority participation in the political process would have the participation stop just short of the governing aspect of that process. The focus of section 2, however, must rest on empowering minority voters to put in representatives of any race who will, because they must, be active in pursuing minority objectives.
The next subsection tests the suggested approach against the concerns articulated under both lines of interpretation discussed in Part I. 161 Although the approach takes the name from the language of the Fifth Circuit in Campos, 162 it is not identical to that court's approach or to any other taken in the cases discussed. Therefore, the sponsorship approach must be tested against the concerns of all.
B. Examining the Minority-Group Sponsorship Approach
First, Justice Brennan was seriously concerned in Gingles that if the race of the candidate were considered relevant in a vote dilution claim, defendants would use this factor to get an intent test back into the litigation. 163 He worried that defendants would argue that whites voted as a bloc against the minority-preferred candidate, not because he was Latino, but rather because he was uneducated, unfamiliar, inexperienced, and so on. This argument is nothing more than another way of saying there was no discriminatory intent on the part of white voters. If such a showing could prove the absence of racially polarized voting, then courts would allow the effects of past discrimination to perpetuate present-day discriminatory results, thus doubly undermining congressional intent. 164 To prevent this possibility, Brennan argued that the race of the candidate should be irrelevant to a section 2 vote dilution claim. He never intended, however, to imply that an African-American candidate, for example, would not often be the minority-preferred candidate for the African-American community. 165 Thus, in Gingles, he did not [Vol. 89:1038 consider elections in which there was no African-American candidate.
The minority sponsorship approach would satisfy Justice Brennan because it does not open the door for an intent test. The race of the candidate would only be relevant to the extent that it may help courts identify the minority-sponsored candidate. Being a minority would not alone be enough; evidence that in a certain election the minority community sponsored a white candidate in the ways described in section III.A would require a court to evaluate that election for racially polarized voting as well. The important element under this approach is a finding that the white voters vote as a bloc against candidates who represent the minority community's interests.
The minority sponsorship approach satisfies the second and third concerns under the irrelevance line of interpretation as well. 166 Those who refused to rewrite the language of section 2 by changing "representative[ ] of . . . choice" to "minority candidate" can be confident that the presence of a minority candidate can often begin, but never end, an inquiry as to who is the minority-preferred candidate. The sponsorship approach does not require that the candidate herself be a minority.
The Sanchez court stated that to consider "the totality of the circumstances" as required by section 2, all elections were potentially relevant in determining whether or not there has been racial bloc voting.167 The response to this third concern is that the Sanchez court misapplied the "totality" language, in two senses. First, Congress requires that the "totality of the circumstances" be considered in evaluating a vote dilution claim as a whole, not merely in assessing the level of racial bloc voting, as the Tenth Circuit implies. 16 8 Second, a logical reading of the language demands that it be interpreted as the totality of relevant circumstances. The Sanchez court should not have ignored the strong argument that elections which do not offer a minority community representative are irrelevant to an assessment of racial bloc voting. Those elections would, however, be considered as evidence, not of the presence or absence of racial bloc voting, but of any of the other factors suggested by Congress, perhaps of a "history of official discrimination in the state or political subdivision that touched the right of . . . the minority group . . . to participate in the democratic process." 169 Thus, under the minority sponsorship approach, all elections would be considered in regard to one or another of the suggested factors -but not necessarily the racial bloc voting factor, because all elections are not relevant to that factor.1 7 0 Under the minority sponsorship approach, while the race of the candidate is not irrelevant -because of its usefulness in quickly identifying candidates who were probably minority-sponsored -neither is it determinative. The following discussion looks at the approach in light of the three arguments which originated with those who concluded that the race of the candidate is relevant to the point of being determinative.171
The first remaining argument claims that it seems easier to form an accurate, logical account of the minority group's success in electing their candidates when only considering elections in which a minority ran for office. 172 While it may be easier, it is not necessarily more accurate. Attempting to speed up the judicial process by using the candidate's race as a proxy for minority representation is a meritorious goal, but not at the expense of overlooking or misidentifying a minority-preferred candidate. The proponents of minority civic inclusion hope that one result of the enactment of section 2 will be coalitionbuilding across race. 173 As this occurs, more minorities will probably be willing to sponsor and vote for whites, and more whites will probably be willing to sponsor and vote for minorities. Thus, the accuracy of such an oversimplified test would decline over time.
The second remaining argument is a closely related one, offered by the Fifth Circuit: that only a minority candidate sponsored by the minority group can be considered their "chosen representative." 174 The minority-sponsorship approach is based on this argument to an extent. The Fifth Circuit did note that "the court [need not] look at every election where there is a millority candidate. If the minority candidate ... gains little support from any segment of the community, it cannot be said that the minority community 'sponsored' the candidate." 175 The Fifth Circuit's argument, however, does not take into account the theory of civic inclusion, which informs the minority sponsorship approach. While the Fifth Circuit's approach maintains that the minority sponsored representative must be a minority, the approach suggested by this Note envisions that as minorities successfully use section 2 to counter vote dilution, the probability that minority groups will sponsor white candidates will grow. As this occurs, what may be socially true today -that only a minority candidate can or will represent the minority community -may not be true forever.
The final argument, first offered by Justice White, is that to deem . the candidate's race irrelevant opens the possibility that findings of racially polarized voting might actually be reflections of interest group politics as opposed to intentional or unintentional discrimination. Under the sponsorship approach, White's illustrative hypothetical in Ging/es 176 would no longer be problematic. This approach would force a closer look at the amount of support the two African-American Democrats had received from the African-American voters. If, on the one hand, the African-American voters had not sponsored the two African-American Democratic candidates, but had merely voted for all the Democrats because that has been "the most obvious way for blacks to assure their community of some voice in the public debate,"177 then there would be no proof of racial bloc voting in that election because there would be no minority-sponsored candidate to consider.
On the other hand, suppose the great part of the African-American community had sponsored the two African-American Democrats, but had not sponsored the African-American Republicans. Justice White might argue that what is at play is interest group politics, not discrimination, if the African-American and white Democrats lose. The minority sponsorship approach, however, anticipates that, as AfricanAmericans are gradually integrated throughout society, it should be harder and harder to find an interest group that does not include them. Where African-Americans in a district continue to vote so cohesively, it is an equally plausible explanation that the Republican party in the district continues to run on a platform which is not responsive to the particular needs of a group of people still living today with the effects of past discrimination. 178 Nonresponsiveness is one of the factors which Congress suggested is indicative of a violation of section 2. 179 The fact that it corresponds to party lines should not deter the courts from a finding of nonresponsiveness.1so 
